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contain a narrative of the work accom-
plished, the percentage of the work
completed, a report of funds expended
during the reporting period, and total
funds expended for the project.

(ii) The Indian tribe or tribal organi-
zation shall also provide copies, for the
information of the Secretary, of an ini-
tial schedule of values and updates as
they may occur, and an initial con-
struction schedule and updates as they
occur.

(8) The Indian tribe or tribal organi-
zation shall maintain on the job-site or
project office, and make available to
the Secretary during monitoring visits:
contracts, major subcontracts, modi-
fications, construction documents,
change orders, shop drawings, equip-
ment cut sheets, inspection reports,
testing reports, and current redline
drawings.

(d) Upon completion of the project,
the Indian tribe or tribal organization
shall provide to the Secretary a repro-
ducible copy of the record plans and a
contract closeout report.

(e) For cost-reimbursable projects,
the Indian tribe or tribal organization
shall not be obligated to continue per-
formance that requires an expenditure
of more funds than were awarded under
the contract. If the Indian tribe or trib-
al organization has a reason to believe
that the total amount required for per-
formance of the contract will be great-
er than the amount of funds awarded,
it shall provide reasonable notice to
the Secretary. If the Secretary does
not increase the amount of funds
awarded under the contract, the Indian
tribe or tribal organization may sus-
pend performance of the contract until
sufficient additional funds are award-
ed.

§900.131 What role does the Secretary
play during the performance of a
self-determination construction
contract?

(a) If the Indian tribe or tribal orga-
nization is contracting solely to per-
form construction management serv-
ices either under this subpart or sec-
tion 108 of the Act, the Secretary has
the following responsibilities:

(1) The Secretary is responsible for
the successful completion of the
project in accordance with the ap-
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proved contract documents. In fulfill-
ing those responsibilities, the Sec-
retary shall consult with the Indian
tribe or tribal organization on a regu-
lar basis as agreed to by the parties to
facilitate the exchange of information
between the Indian tribe or tribal orga-
nization and Secretary;

(2) The Secretary shall provide the
Indian tribe or tribal organization with
regular opportunities to review work
produced to determine compliance with
the following documents:

(i) The POR, during the conduct of
design phase activities. The Secretary
shall provide the Indian tribe or tribal
organization with an opportunity to re-
view the project construction docu-
ments at the concept phase, the sche-
matic phase, the design development
phase, and the final construction docu-
ments phase, or as otherwise nego-
tiated. Upon receipt of project con-
struction documents for review, the In-
dian tribe or tribal organization shall
not take more than 21 days to make
available to the Secretary any com-
ments or objections to the construc-
tion documents as submitted by the
Secretary. Resolution of any comments
or objections shall be in accordance
with dispute resolution procedures as
agreed to by the parties and contained
in the contract; or

(i) The project construction docu-
ments, during conduct of the construc-
tion phase activities. The Indian tribe
or tribal organization shall have the
right to conduct monthly or critical
milestone on-site monitoring visits or
as negotiated with the Secretary;

(b) If the Indian tribe or tribal orga-
nization is contracting to perform de-
sign and/or construction phase activi-
ties, the Secretary shall have the fol-
lowing responsibilities:

(1) In carrying out the responsibil-
ities of this section, and specifically in
carrying out review, comment, and ap-
proval functions under this section, the
Secretary shall provide for full tribal
participation in the decision making
process and shall honor tribal pref-
erences and recommendations to the
greatest extent feasible. This includes
promptly notifying the Indian tribe or
tribal organization of any concerns or
issues in writing that may lead to dis-
approval, meeting with the Indian tribe
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or tribal organization to discuss these
concerns and issues and to share rel-
evant information and documents, and
making a good faith effort to resolve
all issues and concerns of the Indian
tribe or tribal organization. The time
allowed for Secretarial review, com-
ment, and approval shall be no more
than 21 days per review unless a dif-
ferent time period is negotiated and
specified in individual contracts. The
21-day time period may be extended if
the Indian tribe or tribal organization
agrees to the extension in writing. Dis-
agreements over the Secretary’s deci-
sions in carrying out these responsibil-
ities shall be handled under subpart N
governing contract disputes under the
Contract Disputes Act.

(2) To the extent the construction
project is subject to NEPA or other en-
vironmental laws, the appropriate Sec-
retary shall make the final determina-
tion under such laws. All other envi-
ronmentally related functions are
contractible.

(3) If the Indian tribe or tribal orga-
nization conducts planning activities
under this subpart, the Secretary shall
review and approve final planning doc-
uments for the project to ensure com-
pliance with applicable planning stand-
ards.

(4) When a contract or portion of a
contract is for project construction ac-
tivities, the Secretary may rely on the
Indian tribe or tribal organization’s
cost estimate or the Secretary may ob-
tain an independent government cost
estimate that is derived from the final
project plans and specifications. The
Secretary shall obtain the cost esti-
mate, if any, within 90 days or less of
receiving the final plans and specifica-
tions from the Indian tribe or tribal or-
ganization and shall provide all sup-
porting documentation of the inde-
pendent cost estimate to the Indian
tribe or tribal organization within the
90 day time limit.

(5) If the contracted project involves
design activities, the Secretary shall
have the authority to review for gen-
eral compliance with the contract re-
quirements and provide written com-
ments on the project plans and speci-
fications only at the concept phase, the
schematic phase, the design develop-
ment phase and the final construction
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documents phase, and approve for gen-
eral compliance with contract require-
ments the project plans and specifica-
tions only at the schematic phase and
the final construction documents phase
or as otherwise negotiated.

(6) If the contracted project involves
design activities, the Secretary re-
serves a royalty-free, nonexclusive, and
irrevocable license to reproduce, pub-
lish or otherwise use, for Federal gov-
ernment purposes:

(i) The copyright in any work devel-
oped under a contract or subcontract of
this subpart; and

(ii) Any rights of copyright to which
an Indian tribe or tribal organization
or a tribal subcontractor purchases
ownership through this contract.

(7) Changes that require an increase
to the negotiated contract budget or an
increase in the negotiated performance
period or are a significant departure
from the scope or objective of the
project shall require approval of the
Secretary.

(8) Review and comment on specific
shop drawings as negotiated and speci-
fied in individual contracts.

(99 The Secretary may conduct
monthly on-site monitoring visits, or
alternatively if negotiated with the In-
dian tribe or tribal organization, criti-
cal milestone on-site monitoring visits.

(10) The Secretary retains the right
to conduct final project inspections
jointly with the Indian tribe or tribal
organization and to accept the building
or facility. If the Secretary identifies
problems during final project inspec-
tions the information shall be provide
to the Indian tribe or tribal organiza-
tion and shall be limited to items that
are materially noncompliant.

(11) The Secretary can require an In-
dian tribe or tribal organization to sus-
pend work under a contract in accord-
ance with this paragraph. The Sec-
retary may suspend a contract for no
more than 30 days unless the Indian
tribe or tribal organization has failed
to correct the reason(s) for the suspen-
sion or unless the cause of the suspen-
sion cannot be resolved through either
the efforts of the Secretary or the In-
dian tribe or tribal organization.

(i) The following are reasons the Sec-
retary may suspend work under a self-
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determination contract for construc-
tion:

(A) Differing site conditions encoun-
tered upon commencement of construc-
tion activities that impact health or
safety concerns or shall require an in-
crease in the negotiated project budg-
et;

(B) The Secretary discovers materi-
ally non-compliant work;

(C) Funds allocated for the project
that is the subject of this contract are
rescinded by Congressional action; or

(D) Other Congressional actions
occur that materially affect the sub-
ject matter of the contract.

(ii) If the Secretary wishes to sus-
pend the work, the Secretary shall first
provide written notice and an oppor-
tunity for the Indian tribe or tribal or-
ganization to correct the problem. The
Secretary may direct the Indian tribe
or tribal organization to suspend tem-
porarily work under a contract only
after providing a minimum of 5 work-
ing days’ advance written notice to the
Indian tribe or tribal organization de-
scribing the nature of the performance
deficiencies or imminent safety, health
or environmental issues which are the
cause for suspending the work.

(iii) The Indian tribe or tribal organi-
zation shall be compensated for reason-
able costs, including but not limited to
overhead costs, incurred due to any
suspension of work that occurred
through no fault of the Indian tribe or
tribal organization.

(iv) Disputes arising as a result of a
suspension of the work by the Sec-
retary shall be subject to the Contract
Disputes Act or any other alternative
dispute resolution mechanism as nego-
tiated between and agreed to by the
parties and contained in the contract.

(12) The Secretary can terminate the
project for cause in the event non-com-
pliant work is not corrected through
the suspension process specified in
paragraph (11) of this section.

(13) The Secretary retains authority
to terminate the project for conven-
ience for the following reasons:

(i) Termination for convenience is re-
quested by the Indian tribe or tribal or-
ganization;

(if) Termination for convenience is
requested by the Secretary and agreed
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to by the Indian tribe or tribal organi-
zation;

(iii) Funds allocated for the project
that is the subject of the contract are
rescinded by Congressional action;

(iv) Other Congressional actions take
place that affect the subject matter of
the contract;

(v) If the Secretary terminates a self-
determination construction contract
for convenience, the Secretary shall
provide the Indian tribe or tribal orga-
nization 21 days advance written notice
of intent to terminate a contract for
convenience; or

(vi) The Indian tribe or tribal organi-
zation shall be compensated for reason-
able costs incurred due to termination
of the contract.

§900.132 Once a contract and/or grant
is awarded, how will the Indian
tribe or tribal organization receive
payments?

(a) A schedule for advance payments
shall be developed based on progress,
need, and other considerations in ac-
cordance with applicable law. The pay-
ment schedule shall be negotiated by
the parties and included in the con-
tract. The payment schedule may be
adjusted as negotiated by the parties
during the course of the project based
on progress and need.

(b) Payments shall be made to the In-
dian tribe or tribal organization ac-
cording to the payment schedule con-
tained in the contract. If the contract
does not provide for the length of each
allocation period, the Secretary shall
make payments to the Indian tribe or
tribal organization at least quarterly.
Each allocation shall be adequate to
provide funds for the contract activi-
ties anticipated to be conducted during
the allocation period, except that:

(1) The first allocation may be great-
er than subsequent allocations and in-
clude mobilization costs, and contin-
gency funds described in §900.128(e)(8);
and

(2) Any allocation may include funds
for payment for materials that will be
used during subsequent allocation peri-
ods.

(c) The Indian tribe or tribal organi-
zation may propose a schedule of pay-
ment amounts measured by time or
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